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Planning a Vacation? Don’t Lose Your Rent Control Protections While You're Away! 

Could any of the three situations described below ever apply to you? In all three cases a landlord tried to destroy the rent control protections of a San Francisco tenant. In two of the cases below, the landlord won the Rent Board hearing and the tenant lost the security of a low-cost housing unit.

In the first case a tenant suffered a stroke and was admitted to a hospital where he was kept for four months. Fearing that something could happen to him while alone in his apartment located at 430 Hyde St., he was transferred to a convalescent home for 14 months. After a severe outbreak of shingles, the tenant was placed back into the hospital for two months before being released back to another convalescent home. Although the tenant visited his apartment for days at a time whenever he could muster enough energy, his landlord, Craig Lipton, testified that "he entered the subject unit and that it appeared to him that the unit is being used only for 'storage'". The tenant moved into he apartment in the 1960's. The landlord had bought the building in October 1998 and was trying to raise the tenant's rent to fatten his profits. Interestingly, the Rent Board evaluated whether the tenant could walk and talk before issuing its decision as to whether the tenant was entitled to the protections of the rent control law. The landlord testified before the Rent Board that if the tenant's apartment was being used for storage, as he testified, it would make sense for the tenant to rent a storage unit and give up his apartment to another, higher paying tenant. See Rent Board Decision L011630, paragraph 12, page 4.

In the second case a landlord hired a "surveillance specialist" to snoop on a tenant who had rented her San Francisco home beginning in 1973. It seems the landlord, who bought the building in the 1990's, was upset because the tenant owned a small weekend cottage and artists studio she purchased in Sonoma in 1984 since she was severely overworked and wanted to occasionally escape the hustle and bustle of the big city. The private detective set up his surveillance on a Friday evening to observe the tenant's every move. He returned the next evening and completely finished his surveillance early Monday morning of the same weekend. The private detective used a video camera to document every move of the tenant while she visited her Sonoma retreat. The Rent Board decision stated that the tenant is registered to vote in San Francisco, has a San Francisco telephone number and is a member of many San Francisco organizations. She even once served on the KQED Board of Directors. The tenant testified that she spends 3-4 nights a week at her San Francisco apartment and her friends and acquaintances testified under oath that they always meet the tenant at her San Francisco apartment.

In the third case, a landlord proceeded to evict a tenant who became ill while on vacation in the jungles of Costa Rica. The tenant, his wife and daughter moved into their San Francisco unit on Kearney St. in 1986, at a total monthly rent of $345. The landlord testified at the Rent Board hearing that he had left a note on the tenant's apartment door asking the tenant to contact him. Not hearing a response from the tenant, three days later the landlord sent the tenant a notice stating that his family's rent would increase from $525 to $2,000, a 281% bump. To prevent his eviction from the unit due to the astronomical rent increase, the tenant sent a letter to the Rent Board stating that his San Francisco apartment "are the premises that are my permanent residence and the place to which I return to as my home, exclusive of hospitalization, vacation, family emergency, travel necessitated by employment, or other reasonable periods of absence…". 

If you're wondering what is going on here with these scary court cases, you're not alone. For the past number of years the Rent Board Commissioners have been adopting rules with a bias that has tilted the rent control rules towards landlords. The cases cited above all involve a new rule adopted by the Rent Board in 2001 that established a new regulation called "tenants in occupancy". (See Rent Board Regulation 1.21, effective June 5, 2001.) This arbitrary rule establishes a requirement that a tenant's housing unit must be a "principal place of residence". If a landlord is able to prove that the tenant is not a tenant in occupancy, the landlord can raise the rent to market rate, which could be a monthly increase of thousands of dollars for some tenants.

Regulation 1.21 reads as follow:

A tenant in occupancy is an individual who otherwise meets the definition of tenant as set forth in Ordinance Section 37.2(t), and who resides in a rental unit as his or her principal place of residence. Occupancy does not require that the individual be physically present in the unit at all times or continuously, but it must be his or her usual place of return. Evidence that a unit is the individual's "principal place of residence" includes, but is not limited to the following elements, a compilation of which lends greater credibility to the finding of "principal place of residence" whereas the presence of only one element may not support such a finding:

(1)  the subject premises are listed as the individual's place of residence           on any motor vehicle registration, driver's license, voter registration, or with any other public agency, including Federal, State and local taxing authorities; 

(2)  utilities are billed to and paid by the individual at the subject premises;

(3)  all of the individual's personal possessions have been moved into the subject premises;

(4)  a homeowner's tax exemption for the individual has not been filed for a different property;

(5)  the subject premises are the place the individual normally returns to as his/her home, exclusive of military service, hospitalization, vacation, family emergency, travel necessitated by employment or education, or other reasonable temporary periods of absence.

The Rent Board’s authority to adopt this regulation is highly questionable since only the rent control ordinance can define new rules allowing unlimited rent increases. Because the rent ordinance can only be amended by the San Francisco Supervisors or voters, tenants who get a rent increase under Regulation 1.21 are encouraged to file suit against the Rent Board for adopting this illegal regulation.

Although tenant rights advocates believe these Rent Board regulations are illegal, tenants will lose their protections under this potential illegal regulation unless the San Francisco Board of Supervisors or the courts strike it down. After reviewing more than 25 cases that have been filed with the Rent Board under regulation 1.21, one is struck by the landlord intrusiveness in the day to day affairs of tenants. Tenants need to be able to give detailed answers to questions like the following: Where did you go; When did you come back?; When did you leave on your next trip?; Where are your receipts?, Who were you with and why did you go?; Do you have any property anywhere?

Before planning to be away from your home for any length of time, make sure you plan a strategy before you go to make sure your rent controlled unit is still there when you get back! Check in with the Tenants Union before you go to learn all of the details.

By the way, the landlords in the second and third cases above were able to convince the Rent Board that their tenants were not "tenants in occupancy". Accordingly, these tenants lost the rent control protection that limits the amount of rent a landlord can charge on the unit.
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