Ellis Act Disability Definitions

The Ellis Act refers to Government Code Section 12955.3:

12955.3.  For purposes of this part, "disability" includes, but is

not limited to, any physical or mental disability as defined in

Section 12926.

The relevant sections of referred Section 12926

12926.  As used in this part in connection with unlawful practices,

unless a different meaning clearly appears from the context:

   (i) "Mental disability" includes, but is not limited to, all of

the following:

   (1) Having any mental or psychological disorder or condition, such

as mental retardation, organic brain syndrome, emotional or mental

illness, or specific learning disabilities, that limits a major life

activity.  For purposes of this section:

   (A) "Limits" shall be determined without regard to mitigating

measures, such as medications, assistive devices, or reasonable

accommodations, unless the mitigating measure itself limits a major

life activity.

   (B) A mental or psychological disorder or condition limits a major

life activity if it makes the achievement of the major life activity

difficult.

   (C) "Major life activities" shall be broadly construed and shall

include physical, mental, and social activities and working.

   (2) Any other mental or psychological disorder or condition not

described in paragraph (1) that requires special education or related

services.

   (3) Having a record or history of a mental or psychological

disorder or condition described in paragraph (1) or (2), which is

known to the employer or other entity covered by this part.

   (4) Being regarded or treated by the employer or other entity

covered by this part as having, or having had, any mental condition

that makes achievement of a major life activity difficult.

   (5) Being regarded or treated by the employer or other entity

covered by this part as having, or having had, a mental or

psychological disorder or condition that has no present disabling

effect, but that may become a mental disability as described in

paragraph (1) or (2).

   "Mental disability" does not include sexual behavior disorders,

compulsive gambling, kleptomania, pyromania, or psychoactive

substance use disorders resulting from the current unlawful use of

controlled substances or other drugs.

   (k) "Physical disability" includes, but is not limited to, all of

the following:

   (1) Having any physiological disease, disorder, condition,

cosmetic disfigurement, or anatomical loss that does both of the

following:

   (A) Affects one or more of the following body systems:

neurological, immunological, musculoskeletal, special sense organs,

respiratory, including speech organs, cardiovascular, reproductive,

digestive, genitourinary, hemic and lymphatic, skin, and endocrine.

   (B) Limits a major life activity.  For purposes of this section:

   (i) "Limits" shall be determined without regard to mitigating

measures such as medications, assistive devices, prosthetics, or

reasonable accommodations, unless the mitigating measure itself

limits a major life activity.

   (ii) A physiological disease, disorder, condition, cosmetic

disfigurement, or anatomical loss limits a major life activity if it

makes the achievement of the major life activity difficult.

   (iii) "Major life activities" shall be broadly construed and

includes physical, mental, and social activities and working.

   (2) Any other health impairment not described in paragraph (1)

that requires special education or related services.

   (3) Having a record or history of a disease, disorder, condition,

cosmetic disfigurement, anatomical loss, or health impairment

described in paragraph (1) or (2), which is known to the employer or

other entity covered by this part.

   (4) Being regarded or treated by the employer or other entity

covered by this part as having, or having had, any physical condition

that makes achievement of a major life activity difficult.

   (5) Being regarded or treated by the employer or other entity

covered by this part as having, or having had, a disease, disorder,

condition, cosmetic disfigurement, anatomical loss, or health

impairment that has no present disabling effect but may become a

physical disability as described in paragraph (1) or (2).

   (6) "Physical disability" does not include sexual behavior

disorders, compulsive gambling, kleptomania, pyromania, or

psychoactive substance use disorders resulting from the current

unlawful use of controlled substances or other drugs.

   (l) Notwithstanding subdivisions (i) and (k), if the definition of

"disability" used in the Americans with Disabilities Act of 1990

(Public Law 101-336) would result in broader protection of the civil

rights of individuals with a mental disability or physical

disability, as defined in subdivision (i) or (k), or would include

any medical condition not included within those definitions, then

that broader protection or coverage shall be deemed incorporated by

reference into, and shall prevail over conflicting provisions of, the

definitions in subdivisions (i) and (k).

